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Summary - The Anglo-American trust in Dutch pe%senal _
and corporate income taxation

A dossification madel, an analysis of issues under current tax lew and @ proposal for changes in the
application of the Dutch Persona and Corporaie Income Tax to the Anglo-Asherican trusts

In{roduction

- This research focuses on the applcation of the Dutch tax system for personal and corpo-
Tate income tax purposes to the Anglo-American trust, Dutch civil law is based on the
Roman laiw system and is umfamniliar with the concept of iTust that has developed in. the
common law, The basic stracture of a trust relationship is that property ~ “trust res” — is
placed under the control of a trustee who administers this property as a legal owner for
one or more beneficiaries. The trust property has a separate position within the assets of
the trustee, Tt is, for instance, not considered part of the trustee’s private assets in case of
a bankruptcy. Although an Anglo-American trust has no legal personality, the separate
position of the trust property within the trustee’s assets does lead to the view of isolated
1Tust assets.

Although the Anglo-American trust is not a naturat efement of the Dutch legal system, its
concept increasingly presents itself within the Dutch legal sphere. This Taises various tax
law issues. This, the application of the rules of Dutch tax Jaw 1o the ‘alien’ Anglo-Ameti-
ean frust produces ambiguities on a mumber of fronts, The Dutch tax administration bas
always been reluctant towands the Anglo-American trust in practical situations, as it could
lead to the creation of untaxed, not immediately allocable assets.

First of all, embedding Anglo-American trusts within the Dutch tax system rmises questi-
ons of how to qualify trust relatipnships for tax purposes. To do this, it needs to be deter-
mined whether for Dutch personal and corporate income tax purposes Anglo-American
trusts axe regarded as either non-transparent or transparent entities. Next, the rifdes of the
Income Tax Act 2001 (hereinafter PITA 2001} and the Corporate Income Tax Act 1969
(hereinafter CITA 1969) must be- applied to the Anglo-American trust and.the legalrelati-
onships of the persoms involved. Here, too, ambiguities can be acknowledged, as initially
Dutch {tax) legislation failed to take sufficient account of special-purpose funds, such as
the Anglo-American trust.

The tax legislaror wanted to ban both the ambiguities aud the possibility of tax avoidance
involving untaxed, not immediately allocable assets. On 1 January 2010, a legal frame-
work for se-called separated private assets (hereinafter: separated private assets regime)
was imtroduced. A notional allocation lies af the heart of the separated private assets
regime. The separated assets are attributed to the contributor (normally — but not always
~the settlor) during his life and thereafter to his heirs, The solution opted for with the
separated private assets regime is #n stark contrast with civil Jaw reality. Neither does it
align with the entity approach that the Dutch tax system seems to follow in respect of the
Anglo-American trust. My research into the application of Dutch tax law to the Anglo-
Amevican trust shows this to be a questionable solution, Therefore, T have researched
whether the tax treatment of trusts based on an entity approach is better suited to the exi-
sting Dutch tax system. ’
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Research gozl and research questions
The central question of this research is:

Considering the basic assumptions and criteria applied when distinguishing
between transparent and non-iransparent entities for tax purposds, how can
the Dutch tax system be applied to the Anglo-American private express trustin
a consistent manner?

The research into the adoption of Anglo-American trusts is based on the existing Dutch
tax systemn for personal and corporate income tax purposes — a system that distinguishes
between the taxation affecting natural persons (personal income tax) and independent
entities {corporate income tax). Two subquestions have been formulated to answer the
central research question. ’

Firstly, it will have to be determined which of the two taxes referred to above applies if
assets have been transferred to a special-purpose fund like the Anglo-American trust, This
first subquestion deals with how to determine the classification for tax purposes of the
Anglo-American tTast, based on thie criteria applied when. determining the independence
of (foreign) legal forms in the Dutch tax system. The relevant criteria have been derived
from the basic assumptions the legislator applied when designing the personal and corpo-
Yate income tax system. Next, the criteria have been included in a test model for the clas-
sification of legal forms for tax purposes. Using this test model, the dassification for tax
purposes of both the fixed trust and the discretionary trust have been researched. Itis con-
cluded that within the Dutch tax systemn both types of trusts should be regarded as non-
transparent entities. The cutcome resulting from the classification modet has then been
compared with the views regarding the classification for tax purposes of !’mglo—ﬁmmcan
trusts In case law and htera.ture_

Secondly, it has been researched what problems cccur if the Dutch tax systeyn is applied
to the Anglo-American trust. Based on the classificgtion for tax purposes of the Anglo-
American trust ag an independent entity, the issues analysed regard those that occur in
respect of the Anglo-American trust and the persons involved, if the provisions of the
PITA 2001 and CITA 1969 are applied. These issues include: i) cases of non-taxation and
double taxation, {ii) inconsistencies in and the lack of legisiamre texts, and (i) 2 different
treatment of cornrnercially comparable cases.

_The goal of the research Is to atrive at a consistent system for the treatment of special-pur-
" pose funds in the Dutch tax system, using the Anglo-American trust as a benchsnark. Not
only can this eliminate the tax issues identified relating to Anglo-American trusts; a consi-
stent treatment of Anglo-Awerican trusts for tax purposes will also contribute to an accep-
ted use of the trust as a legal concept in The Netherlands. The research will ultimately out-
line a proposal for the consistent treatment of the Anglo-Ametican rust based on an entity
approach. In the process of creating a proposal I will discuss and analyse the separated pri-
vate assets regime, as this regime assumes a different attribution of assetsfincome o the per-
sons involved in the trust This regime, thus, follows a patiern fundamentally diffexrent from
a proposal based on an entity approach. Finally, both alternatives for embedding the Anglo-
American trust are assessed according to a test framework that provides a concrete interpre-
tation of the legal principles of legal equality, legal certainty and efficiency.

Set-up of the research
The research comprises three pacts:

Part [ The doctrine of the classification for tax puiposes

Partll Civil law aspects of the Anglo-American trust
Part I Treatment of Anglo-American trusts in the Dutch tax system
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A classification model is developed in part I (chapters 2 through 5), according to the basic
assumptions of the Dutch legal concepts used in making the distinction between transpa-
rent and noD-transparent entities. The classification model serves as an instroment for
assessing the classification of the Anglo-American tust invthe Dutch tax system (subques-
tion 1). Chapter 2 contains a description of how the Dutch tax system for personal and cor-
porate income tax purposes has been set up. Chapter 3 analyses the theoretical back-
ground of the doctrine of dassification for tax purposes. Next, chapter 4 refers to Jegisla-
five history, case Iaw and corporate income tax lterature to distil the criteria for
determining the classification of legal formsfarrangements for tax purposes as indepen-
dent entities. This approach is referred to as the “corporate income tax dimension” of the
classification doctrine. Chapter 5 assesses when allocation of assets and incorme to an
underlying subject is possible, if a legal form/atrangement alters the original relationship
of the subject to the underlying object fi.e. assets and income). The question of whether i
is possible to allocate income and assets to the underlying parties involved is referred to
as the “persomal income tax dimension’ of the qualification issue.

_Part T {chapter 6} inclades a discourse on Anglo-American civil trust law. This explanation
is necessary for finther researching the classification for tax purposes of the Anglo-Ame-
rican trust as a lega] relationship and, accordingly, to develop a proposal for a consistent
treztment of the Anglo-American trust in the Dutch fax system. .

Part 1T {chapters 7 through 9} researches — using the classification model developed ~
whether the Anglo-American trust should he approached as a fnon-jtransparent entity. To
this end, chapter 7 first discusses the acknowledgement for tax prposes of a trust relati-
onship. The central question in that chapter is how Dutch tax law takes account of the
existence of an alien “legal concept’ like the Anglo-American trust. Chapter 8 comprises’
the test model based assessment of the classification for tax purposes of the Anglo-Ameri
can trust. Next, its ourcome is compared with the views from cuse law and Hterature.

Chapter 9 researches the problems of the application of the PITA 2001 and CITA 1969 to
the Anglo-American trust with the Dutch tax system. Following the wish to eliminate
these bottlenecks determined within the existing tax system in a balanced manner, a pro-
posal is prepared for a consistent tax treatmment of the Anglo-American trust based on an
entity approach. Next, an analysis is made of the separated private assets regime imple-
mented or 1 January 2010 as an alternative to a solution based on an entity approach.
Both alternatives have subsequently been compared according to a test framework that
provides a conerete interpretation of the legal principles of legal equality, legal cerfainty
and efficiency.

Summary of the qualification model

The Duich tax system for personal and corpdrate income tax purposes has been set up as
a subject-focused system. In other woxds, the mature of the subject is decisive for placing
income in either the corporate or the personal income tax sphere. The subject not oaly
acts as a taxable person, he is also an allocation centre for the assets and income to diffe-
rentiate between the PITA 2001 and the CITA 1969.

In comparison to the personal income tax, designation of taxable persons for corporate
income tax purposes (‘entities’} is less unequivocal. In addition to legal persons, legal
forms without legal personality, too, may be non-transparent (Le. taxable) entities. As a
result, a sharp division between the pexsonal and cerporate income tax sphere cannot be
made in theory, However, the Dutch personal and carporate income tax systemn can be
assumned to be a coherent system: any overlaps or blank spots are not intended.

Designating a legal form as a non-transparent entity can be considered the heart of the
classification doctrine. More specifically, the classification doctrine is derived from the
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concept of ‘legal ntermediations’, according to which-a legal form may cause an interrup-
tion on the line between subject and object. An interruption of the line berween the or-
ginal subject and the original object may indicate non-transparency, which can either be
assessed by examining the interposed legal form ({the corporate income tax dimension),
or hy analysing the entitlement of the subject to the original object (the personal income
tax dimension).

The Dutch tax law criteria for determining the (non-jransparency of a legal form, are
derived on the basis of the goals the legislater bad when setting up the tax system. Next,
it is assessed how these caifteria have evolved in policy decisions, case law and literature.
In addition, based on the personai income tax dimension it is researched which entitle-
ment of the subject to the object results in the income from the assets to be attributed to
the former. The criteria in the income tax dimension are used in addition to the criteria
in the corporare income tax dimension.

This analysis has been used to set up a general test model for the classification of legal
forms, inclnding specialpurpose funds.

Test model for the qualificaiion of legal forms
{1} without a decision to distribuate income, not one person will have obtained an entitle-
ment to the underlying assetsfincome.

When none of the persons involved in the Jegal formn has any entitlement, the legal form
can be regarded as non-transparent. If the undetlying parties involved do have an entitle-
ment, it will have to be assessed whether the resuits are for their account and risk. The
resnlrs are not for the account and risk of the underiying parties nvolved, if the interme-
diation results in the following.

(Za) The legal form itself holds the avil law title of the asset components, not, the under-
Iying entitled parties; and

(2b) the underlying entitled parties are mot liable beyond the amount of their contriby-
ticr, due to the interposition of the legal form.

The condirions reffect the idea of classic legal personality. The legal person holds the title
in his own name ~ or at any rate, prevents the legal title to be in the name of the wnder-
lying parties — while cansing limited liability at the same time, Legal persons are conside-
red to be a non-transparent entity because of these characteristics. In this respect, the
nature of a legal form 2s a “‘company with a capital dived into shares’ is of subordinate sig-
niffcance. '

Where the results are for the account and risk of the underlying entitled partes, the legal
form is, in principle, transparent for tax purposes. If so, it still constitutes a non-transpa-
rency, it

(3) free accession and resignation is possible in respect of this egal form, within the mea-
ning of art, 2, third paragraph, under ¢ of the State Tazes Act [Algemene wet fnzake rifksbelas-
tingen].

In that case the legal form 1s considered 1o be an ‘open legal form”, which can be regarded
as an independent entfty. The relationship with the open legal form usually has the civil
law characteristics of a share, or the entitlement can be put on a par with a share by way
of Tegal assumption.

412 Summary - The Anglo-American trust i Dutch personnl ond corporole frcome faxation



If - based o fts civil law characteristics — the Anglo-American trust is tested for the clas-
sification model, it can be determined that for application: of the Dutch tax system, both
the discretionary trust and the fixed trust form non-iransparent entities. In respect of the
discretionary trust this conchusion finds support ini the case law and literature. As regards
fixed trusts, too, it can be derived from case law that an eptittement has arisen in respect
of the trust as a nor-iransparent entity. The literature sometimes shows different views.
In respect of the revocable trust, which the settfor inay revoke, the conclnsion is that the
possible revocation [i.e. the ‘power 1o revoke’) does not result in the trust being regarded
as fransparent. Case law, too, does not yet assume a revocable trust to be transparent for
tax purposes. In contrast, the liverature does note that the separated assets ina revocahle
trust must be deemned to continue to be part of the settlor’s assets.

Issues regarding the application of Duich tax law to Angio-American trusts

1f the Durch tax system Is applied to rhe Anglo-American trust as an independent entity,
various issues can be identified. They relate to both the Anglo-American trust as a subject
for tax purposes and the persons involved. The following problems have been identified.

Tostues i vespect of the Anglo-American trust in the CITA 1969

Domiciled rax reﬂdmmy

— The special-purpose funds category (doelvermogens), which would indlude the Anglo—
American trust, is not listed as a domestic tax resident. As a result, Anglo-American
trusts established in the Netherlands cannot be included in the CITA 1969, creating a
taxation gap.

— M domestie tax residency of trusts were to be assumed, it is ambiguous as to what
should be inchided in the shjective tax Hability. Should, in that case, tax solely be
levied if the Anglo-American trust carries on a business, or should investment income
trigger taxation as well?

Non-Dutch tax residence

-~ As aresult of the Jack of domestic tax remdem:y for spec1a1 purpose funds, the non-
domiciled rax residency of Anglo-American trusts is not guaranteed, as this wight trig-
ger an unequal treatment of foreign trusts vis-d-vis Dutch trusts.

~ The object of taxation for non-domiciled tax resident Anglo-American trusts is formu-
lated in considerably broader terms than the chjective tax liability in domestic relati-
onships for legal forms whose civillaw structures most resemble special-purpose funds
(Duich foundations, or ‘stichtingen’). Again, there jis unequal treatment between,
domestically established special-purpose funds and those established abroad.

Issues in the PTTA 2001 in respect of the persons involved in the trust

Issues in respect of the settlor

— fsubstanfial interest shares are transferred to a trast by means of a declaration of trust
it is tnclear whether a (fictitious) sale can be assumed. In my opinion, however,
art. 4.16, paragraph 1, under g, PITA 2001 should apply although the text is ot enti-
rely unequivacal.

— ‘Where a substantial interest package is teansferred to a trust, the existing legislative
text of art. 4 22, paragraph 1, PITA 2001 (‘agreement’) insufficiently aligns with trust
cases for the adjustment rule to be simply applied. As a resuit, it would be impossible
to correct a transfer that is not effected ar a commercial value.

It is ambignous whether an entitlement to assets within the meaning of art. 5.3,
‘paragraph 2, under £, PITA 2001 can be assumed in respect of a settlor who is involved
in the trust management by the irustee. The supposed power of disposition of the set-
tlor raises many discussions in case law.

~ If the power to revoke is reparded as a right of revocation, it is nnclear what commer-
dal value should be allocated to such powet 10 Tevoke.
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Issues in respect of the trusteefprotector

- There are, effectively, no problems in respect of the trustee and protector. The trustee
anl protector have no economi¢ interest in the tust property and solely receive a
remuneration for thefr work, which can be taxed as profit from an enterprise or as
Iabour income. .

Issues in respect of beneficiaries of a fixed trust fbox 1} .

— Itis undear when an entitlement to distibutions firom a trust will lead to & peiodic
distrfbution (*p.d.’; i.e. paymenis at a regular intervai} in conmection with the applica-
tion of the tramsitionad Law {art. I, tnder O, bnplementation Act PITA 2001). If the tran-
sitional law were applicable, the distribution would have to be taxed jn box 1.

- Ifaperiodic distribution can be assumed, simply applying the transitional law does not
seem to be possible. If read literally, the legiskative text does not apply to the distribu-
tions from a trust {‘contribudon’ and ‘agreement’).

— Therationale ofthe regulation does not seem to concern the application of transitional
law in respect of distributions from a trust. The offset method to be applied to periodic
distributions is, after all, a calculation method. It does not actually reveal anything
about the income character of the distributions.

~ Should the transitional law apply, it is difficuit to deternmle the value of the initial per-
formance. Hence, it is unclear which part of the distributions should be taxed in box 1.

Issues in respect of beneficiaries of a fixed trust (box 2}

- Abeneficiary’s entitlement cannot be regarded as a share, as a result of which the sab-
stantial infterest legisiation does not appiy to trust entitlements.

- The definition of a “right of enjoyment’ in art. 4.3 PITA 2001 is ambignous and it is dif
ficult to apply in respect of a beneficiary’s rights.

~ The application to firure interests is difficult within the set-up of the substantial inte-
rest regime.

Issues in respect of beneficiaries of a fixed trust (box 3}

— It is usually difficultto classify the suf generis rights that beneficiaries can derive fiom
a fixed ust. As a result, where it concerns the valuation of trust entitlesnents in box
3, it cannot be determined whether the valnation rules must be applied in respect of
(i} a right to a p.d., {ii) 2 right of enjoyment, or (iii) anocther property entitlement.

- Where it is certain that the valuation must take place at the commercial value ex
art. 5.19, paragraph 1 and paragraph 2, PITA 2001, ambiguity may arise regarding any
value that can be aflocated to formal powers. This may lead to discussions about the
valuation of trust entitlements. ]

~ The valuation of trust entitlements can be highly complex, partly due to the conditions
under which a sii generis right has been granted. If so, anxitiary methods such as the
infiingement rule will need to be called upon to determine the value.

Issues i respect of benefidaries of a discretionary trust (box 1)

~ Ifap.l derives from a discretionary trust, art. 3.101, paragraph 1, under d, PITA 2001
cannot be applied, because a discretionary trust has no legal personality. However, con-
sidering its background this provision does seem to be intended for distributions from
special-prrpose funds.

Issues in respect of beneficiaries of 2 discretionary trust (box 3)

~ Theoretically, the lack of 2 ‘chanmel” leading towards the discretionary trasts is not in
itself a bottleneck. Dae to the Iack of an entitferhent the bepeficiaries cannot be inclu-
ded in the taxation. The assets transferred to the disaetonary trust are, therefore, not
(indirectly) Hable for taxes in the Netherlands. Nevertheless, in these cases the legisla-
tor refers to uniaxed, not mamed:ately alocable assets - a situation he deems to be
undesirable.
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— Effectively, the main bottleneck regarding the discretionary trust is the burden of
proof the question whether, notwithstanding the fegal presentation, a beneficlary can
derive an enforceable property entitlement from the trust relationship. As aresult, this
raises many discussions in case law.

The issues referred to have three causes. Firstly, the wording of the legislative texts takes
msufficient account of the specific civil law structure of Anglo-American trusts. Secondly,
probiems arise within the Dutch tax system dee 1o the lack of a ‘chanmel” between the
Anglo-American trist and the persons fovolved. Since the Anglo-Ametican trust itself is
not inciuded in the {Dutch) taxation, the separated asseis cannot be included in the cor-
porate income tax either. Thirdly, the assessment of the suf generis rights can lead to pro-
blems. Both the assessment of the entitlement’s naterre and the determination of the
eptitlement’s value are difficait

Proposal for the application of the Dutch tax system to the Anglo-American trusts

Proposal based on an entity approach

The Dutch tax system regards the Anglo-American trast as a non-transparent entity. Based
on this entity approach it has been researched what alternatives exist to eliminate the pro-
blems identified in, respect of the Anglo-Ametican trust in a balanced manner. Three dif
ferent proposals for a consistent tax treatment of the Anglo-American frust bave been out-
tined and assessed. Firsily, the alternative of the Anglo-American trust as an independent
special-purpose find in the CITA 1969 has been researched. Next, it has been examined
whether the trust can be included in the scope of the PITA 2001. Thirdly, an enm'ely auto-
nomous regune for special-purpose funds is discssad.

Next, it has been cencluded that the consequerice of an entity approach in respect of the
Anglo-American tritst was that notional residences must be construed to extend the Dutch
tax jurisdiction. After all, the trust’s effective inanageinent is generally situated abroad,
which requires notional residences to create a Dutch tax jurisdiction. A number of criteria
for a notional residences has been proposed based on foreign etpuivalents and proposals
in literature. A ok has been established with the conizributor’s residence dhuring his life.
After his death, the special-purpose fund is deemed o remain established in the Nether-
lands for thirty years. Furthermore, I have proposed a generic safety net provision propo-
sed that aligns withi the residence of the heirs/potential beneficiazies.

Ulimately, a proposal has been prepared based on an entity approach that combines the
three alternatives discussed earlier. The proposed regime is based on an autonomous
regime for special-purpose fumds within the CITA 1969. In this regime the object of taxa-
tion is determined prsuant to the PITA 2001. The advantage of this approach is the eli-
mination of all the main issues, because tax is levied at the level of the entity. Hence, the
tax lability is indirectly charged to the beneficiaries that eventually obtain a distribution.
The merit of this proposal is not only that it is linked to the classification given to the
Anglo-American trust within the Ditch tax systexn. kt likewise achieves an equal treat-
ment of separated and non-separated assets. The disadvantage is, however, that it requires
{more) complex legislation and recourse must be taken to different notional residences.

The separated privaie assels regime

The separated private assets regime was introduced on 1 Janmary 2010, to remove pro-
blerns refating to the existence of untaxed, not immediately allocable assets. The metho-
dology of the separated private assets regime is based on a different allocation of the trust
assets. Contrary to the classification rules of the Duteh tax system for personal amd corpo-
Tate income tax purposes, separated private funds ave ignored as an entity and are not
regarded as an allocation centre in respect of the assets transferred into trust and the
resulting income. Instead, the trust assets and the resulting fncome are attributed to the
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comiriburtor during his life, With this, the separated private assets regime fully disregards
civil law reality and brings about a taxation resulting in persons being taxed for income
and assets they do not — and maybe never will - possess.

The separated private assets regime has been analysed using the purposes of the legislator.
The goal to counteruntaxed, not immediately allocable assets has been achieved through
the so-called notional aliocation. However, the objective to treat separated and non-sepa-
rated assets equally as 1ruch as possible has not been achieved, primarily because notional
allocation does not apply if the separated private assets are subject 1o reasonable taxation.
In that case, the separated private assets ave regarded as an entity and substantial diffe-

rences arise compared to non-separated assets. The analysis of the separated private assets
regime leads to the following conclusions relating to the PITA 2001 and the CITA 1969:

PITA 2001

- Due to the notional allocation, the existence of the Anglo-American trust is effectively
ignored.

~ The notional allocation of art 2.14 a PITA 2001 leads to extension of the Datch tax juris-
diction.

~ The aflocation of the separated assets to the grantor and his heirs is without further
justification and is contrary to the ability-topay principle.

- The wording of the provisions contains vague concepts that are not conducive to legal
certainty.

— The distinction between taxable and non-taxabie separated pr.tvate assels results Ina
*dnal approach’, causing unequal treatment of separated and norn-separated assets dye
o the norrallocation to contributerfheirs if reasonable tax is levied on the level of the
separated private fund itself, resulting in 1imequal treatment of separated and non-
separated assets.

— The application of the separated private assets regime to fixed trusts shows several
ambiguities.

~ The allpcation to the coptributorfheirs cannot be put on a par with tax tansparency of
the trust and, hence, the non-transparency of the st 25 an entity leads to several
complications within the separated private assels regime.

— The problems relafing to the substantive assessment of the sui generis right of benefici-
aries have not been removed.

CITA 1969

— Application of the CEITA 1969 continues to be based on the non-transparency for tax

. purposes of and the allccation to the separated private assets.

— The effect of the separated private assets regime on the CITA 1969 is very limited i

terms of non-taxable separated private assets.

~ Unequal treatment of separated amvd non-separated assets may present irselfin respect
of the taxable separated private assets as a result of the different. tax bases in the
?I'EA 2001 and the CITA 1969 apd die to the Jack of a ‘chanmel’ mresyect of the persons

involved in the separated private assets.

Review of proposals for the app]imﬁon of Patch tax law to Anglo-American frusts
and recommendations )

The proposal based on an entity approach and the separated private assets regime have
been compared using the assessment framework based on the principles of legal equality,
legal certainty and efficiency. These prineiples have been operationalized for the purpose
of this research. The following conclusions have been drawn from this review.

The application of the Duich tax system 1o Angle-American trusts, based on an entity

approach, in which the tax base of the special purpose fund is established pursuant to the
provisions of the Personal Income Tax Act 2001, may produce the best alignment of the
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tax treatment of separated private assets and non-separated private assets. Although the
separated private assets Tegime ajms at this eqral treatment, too, in several cases this is
not achieved.

Adoption of the frust under the entity approach has the major advantage that the tax due
by the Anglo-American trust is effectively charged to the vltimate beneficiaries. Thisis a
marked improvement on the separated private assets regime, for which a different
approach has been chosen, Le., allocation to the contributor during his life and thereafter
to his heirs, This regie thus has the major disadvantage that it is completely abstracts
from civil law as well as economic reality, which causes legal inequality. Those whe have
to pay the tax do not possess the assets on which the assessment is levied.

Abstraction fom dvil Iaw reality within the sepatated private assets regime at the same
time presents some major benefits. It enables the legislator to robustly solve the issue of
the "mntaxed, not immediately allocable assets’ using relatively simple legislation. Howe-
ver, this solution originated from igroring the issue, accepting a substantial degree of
overkill, After all, the Anglo-American. trust still exists from a civil law perspective and,
thus, tax will continne to be levied at the wrong level while recourse will regularly have
to be taken to the special purpose fund for collecting ihe tax. Tn essence, the same result
could be achieved tnder an entity approach respecting the civil kaw characteristics of the
trust. This underlines the appropriateness of that solution.

The separated private assets regiméincludes many open norms and peorly delineated con-
cepts that lead to legal uncertainty. Their use is in part unavoidable and will also be
required when applying an entity approach. Yet it can be concluded that by so doing, the
legislator has in many cases shifted the burden of proof to the taxpayer.

Moreover, it can be stated that attribution within the separated private assets regime can-
not be put on a par with tax trapsparency. The assefs and income are attributed as such

to the contributorfhreirs. The benkeficiaries, on the other hand, retain a legally enforceable
right vis-a-vis the trust{ee). As a result, there is no 1ax transparency towards the benefici-
ary: the nature, size and the moment when the assetsfincome become subject to tax ray
deviate from these of the original income. In that respect, the essential non-transparency
of the Anglo-American trust is still mamifest. ’

However, tax treatment of the trast under the entity approach —as L have proposed —also
presents some drawbacks. The major disadvantages of applying an entity approach are: {i)
more detailed legislation is required and {fi) the power to tax is to be established based on
the notional residences, Also political choices will have to be made in terms of the rates

and credits applicable to private special purpose funds.

Although the necessity of more detailed legislation imphes a deterioration in terms of
simplicity and efficiency, it could produce an fmprovement on, the corrent separated pri-
vate zssets regime. ’

As regards the notional residency — which are used in other countzies, too — it can be
observed that these shonld be formulated in even broader terms, if required, to express
the nexus with the Dutch tax jurisdiction. If foreign taxation is avoided and foreign assets
are kept out of the tax hase, there will be a wellbalanced system. Moreover, the Nether-
1ands should make a reservation to art. 4, paragraph 1 of the GECD Model Tax Convention
in respect of private special purpose funds.

The above considerations justify the conclusion that the tax treatment of the trust based

on an entity approach best aligns with the Dutch personal and corporate income tax
system. The tax base should be determined in accordance with the PITA 2001. In addition,
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to create a coherent solution for all relevant taxes Involved, a sepamte systern could also
be deyeloped for the Dutch Inberitance Tax Act 1956.

As ft is unlikely that the separated private assets regime implemented op 1 Jannary 2010
will be replaced shortly by a levy based on an entity approach, I bave done some proposals
that could be considered an improvernent of the existing separated private assets regime.
Tt this respect I have considered the Dutch Inhesitance Tax Act 1956 as well. The most
Important recommendations are listed below.

Recommendations for improving the separated private assels regime

With respect to the PITA 2001 and the CITA 1969

1. The tax due as established under the separated private assets regime shiould first be col-
lected from the special purpose fund. To do so, the tax assessment levied In respect of
the contributorfheirs under the separated private assets reg'n;ne should be inthe name

_ of the trust(ee).

2. For inheritance tax purposes, a reimbursement regulation may be developed to pro-
vide for those cases where the value of the actual acquisition by the heirs was nil or
Iower than that for which they were taxed.

3. The consequences of the lack of tax transparency within the separated private assets
regime should be clarified in a2 Decree, particularly addressing the position of the fixed
trust. N

4. Fyidence rules should be drawn up for determining the nature and size of the sui generis
rights of beneficiaries.

5. The catchall ‘special purpose funds’ category should be included in Article 2 CITA 1969
for resident tax Hability.

6. The separated private assets fegime should fully be integrated in the CITA 1969, faling
account of the difference between ‘tax transparency’ and ‘allocation’.

Theregulation applicable to the ‘reasonable taxation” of separated private assets should be
replaced by a system under which a full credit for foreign taxes is granted.

With respect to the Inheritance Tax Act 1956

1. The tax due should be collected first from the separated private fund. To do so, the tax
assessiment tevied in respect of the heirs under the separated private assets regime:
should be in the name of the trust{ee). -

2. The inheritance tax assessments could be replaced by protective tax assessments, with
interest-bearing extension of the paymext date being granted subject to collateral.

3. For inheritance tax purposes, a reimbursement regnlation may be developed to pro-
vide for those cases where no or a lower acquisition took place at the level of the heirs.

4, Upon the contributor’s decease, a taxed acquisition by the special-purpose fund can be
assumed at the rate applicable to non-refatives. The tax due could in that case be col-
lected from the separated private fund without taxing the heirs first

5. Then a complementary periodic levy can be designed — based on foreign examples - to
the debit of the special purpose fund to recover any unpaid inheritance tax.

Finally, the more general conclusion has beert drawn that the introduction of the separa-
ted private assets Tegime warrants re-examiming the possibilities umder civil law for intro-

- ducing a “Dutch family trust” (familiestichting). If the separated piivate assets regime is
improved as proposed above and a Balanced system for introducing special purpese funds
is reafised, tax Jaw should no longer be seen as an cbstacle t¢ the introduction of such a
Dutch family trust
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